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III. ARGUMENT
At the outset, the Court should note a couple of points. First, no matter how
egregious the State believes was Mr. Bunting's underlying conduct, or sympathetic the
victim, these issues are irrelevant to the suppression inquiry. Second, the State had
absolutely no case against Mr. Bunting prior to the confession; the State knew it; so the
State utilized the services of a Los Angeles police officer in order to script an
interrogation that had the very purpose and result of overcoming Mr. Bunting's will.
A.

The State Admits Police Misconduct

By suppressing the confession herein obtained through documented police
misconduct, this Court should discourage law enforcement from trampling constitutional
rights. The State's brief admits Detective Mitchell and Sergeant Vaughn repeatedly lied
to and manipulated Mr. Bunting. The consequence was they broke his free will and
extracted an involuntary coerced confession.
In its brief, the State admits that Detective Mitchell and Sergeant Vaughn lied to
Mr. Bunting numerous times during the course of the interrogation, fabricating evidence,
the very purpose of which was to coerce a confession the officers knew they could
otherwise not obtain. See, e.g., Brief of Appellee at 16 (admitting the officers lied about
defensive injuries suffered by Jeremy); Brief of Appellee at 17 (admitting the officers lied
at least six times in manufacturing accusatory statements by the medical examiner); Brief
1

of Appellee at 17 n. 3 (admitting that other statements by Detective Mitchell and Sergeant
Vaughn could be classified as lies if not for a strained reading of feasibility into those
statements). The State's brief, through its own incriminating arguments and description
of facts, enjoins prima facie coercion by the officers.
This Court should see through the State's attempts to hide or downplay the
officers' misconduct.1 They did not simply tell little "half truths" as the State would have
this Court believe. See Brief for Appellee at 17. In reality, they made repeated material
misrepresentations of wholly fabricated evidence that systematically eroded Mr.
Bunting's free will until he involuntarily confessed. Many of the State's admissions and
arguments weave together a narrative that shows conclusive evidence of coercion within
the meaning of State v. Rettenberger, 984 P.2d 1009 (Utah 1999), and requires reversal of
the trial court's decision.
B.

Officer Misrepresentations Made to Mr. Bunting

In its brief, the State attempts to distinguish Rettenberger by arguing that the
officers in that case used interrogatory statements that were not mere "half truths" but
"were outright fabrications about testimonial and physical evidence of [defendant's]
guilt." Brief of Appellee at 14. That is exactly what Detective Mitchell and Sergeant

appellee's Brief describes Jeremy's accident and Mr. Bunting's actions in great detail in
an effort either to legitimize the means employed to extract the confession or to detract the Court
from the real issue, officers' wrongdoing.
2

Brown did in this case. Out of wholecloth, the officers fabricated incriminating
statements purportedly made by the medical examiner and repeatedly used them to
verbally and psychologically intimidate and assault Mr. Bunting. Brown and Mitchell
wholly contrived medical conclusions about the nature of Jeremy's injuries that purported
to incriminate Mr. Bunting. They also lied that no food was found in Jeremy's stomach,
confusing Mr. Bunting and making him appear to be an abusive father in their eyes. See
Brief for Appellee at 15-17. The State's own version of the officers' conduct describes
"outright fabrications about testimonial and physical evidence of defendant's guilt." [cite]
Such conduct clearly rises to the level of deception and coercion not permitted by
Rettenberger.
Furthermore, the State attempts to defend the officers' egregious conduct by
stating they were merely leading Mr. Bunting to believe that "the government's
knowledge of his guilt is greater than it actually is" and that Rettenberger permits this.
Rettenberger, 984 P.2d at 1015; Brief of Appellee at 13. The officers in this case,
however, admitted they had "nothing" on which to proceed against Mr. Bunting as of
January 6, 2000. This is not an instance where the government merely exaggerated its
knowledge of Mr. Bunting's guilt. The government had absolutely no knowledge of guilt
to exaggerate, because it had no case against Mr. Bunting. X times zero is still zero.

3

Since the State had no case, the officers manufactured one, with no leads and no
evidentiary basis.
These misrepresentations ultimately overcame Mr. Bunting's will. The State
claims that the officers' lies "were not sufficient to overcome defendant's free will and
spirit." Brief of Appellee at 16. Yet the State's own admissions suggest otherwise as
does the exchange with the Los Angeles police officer who scripted the interrogation that
was precisely tailored to fit Mr. Bunting's profile and specifically designed for the
express and sole purpose of overcoming Mr. Bunting's free will. Note the following
sequence of events as described in the State's brief:
The detectives next mislead defendant, stating that 'the medical examiners
want to hang you out to dry right now. They asked defendant to explain to
them what really happened. Defendant then admitted for the first time
that '[the] only other thing there that night was I had [sic] inaudible some
bubbles in the tub with a jug of Freon and that was it..."
Brief for Appellee at 15 (emphasis added) (internal citations omitted).
Note that Mr. Bunting mentioned Freon precisely after the officers lied to him,
evidencing the effect the officer's trumped-up evidence had on Mr. Bunting's statements.
This practice continued throughout the interview, yet Mr. Bunting tried to resist by
maintaining he had done nothing wrong. The State argues that this resistance is evidence
that Mr. Bunting's free will was not overcome, see Brief for Appellee at 16. Citing
Rettenberger, 984 P.2d at 1020-21. This reliance is misplaced. The exchange cited in
4

Rettenberger merely states that incorporating officer suggestions into a confession
provides some evidence of coercion. It does not say that resistance by a defendant is
necessarily proof that he successfully resisted coercion. Mr. Bunting's resistance to the
officer's accusations, if anything, shows a true disbelief as to their veracity. Yet the
progression of Mr. Bunting's statements from defiance to acquiescence shows this
resistance eventually fade into a confession. This is compelling evidence of coercion.
C.

The "False Friend" Technique and Promises of Leniency

The State attempts to distinguish the "false friend" technique in the Rettenberger
interrogation from any tactic used by the officers against Mr. Bunting. Once again,
relevant similarities abound. The State attempts to distinguish Rettenberger because
"[Mr. Bunting] gave no indication that he believed the detectives to be his friends, nor did
he 'parrot' back the detectives' suggestions that he abused or murdered Jeremy and
staged the scene." Brief for Appellee at 20. This is untrue. As set forth in his opening
brief, Mr. Bunting chronicled over a page of statements by the officers that any
reasonable person would interpret as advances of friendship and assistance. See Brief of
Appellant at 15. Furthermore, Detective Mitchell flat out said "we're trying to help you,"
to which Mr. Bunting replied "I know, and I want to help you." Transcript at 16. This
shows Mr. Bunting perceived a genuine, non-adversarial relationship with the officers.
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Furthermore, the record does show the type of "parroting" back that the Court in
Rettenberger found to be evidence of coercion. Sergeant Vaughn, after lying to Mr.
Bunting countless times, asked him: (referring to Mr. Bunting's alleged bubbling of Freon
into the bath): "And looking back at it now you think it's pretty stupid, because you
know that's what killed him, right?" To this, Mr. Bunting replied "I think it did."
Transcript at 39. This is precisely the type of echoing Rettenberger found to confirm the
existence of an environment in which interrogation tactics were coercive.
The State also argues that since the officers indicated that lower charges "could"
be sought against Mr. Bunting, this did not indicate that the charges "would" be reduced
or that his punishment "would" be more severe if he did not cooperate, and thus was not
coercive. See Brief for Appellee at 22. This argument is directly at odds with
Rettenberger. In Rettenberger, the Utah Supreme Court gave denominate weight to
statements by the officers indicating they could not guarantee the sentence the defendant
would receive if he confessed. Instead, the Court properly focused on the several
occasions where the officers "strongly suggested" that Rettenberger would face a lesser
crime so long as he confessed. Rettenberger, 984 P.2d at 1017.
In his opening brief, Mr. Bunting referenced many instances where the officers
strongly suggested that a confession would be the difference between murder and a lesser
charge. See Brief for Appellant at 15. As in Rettenberger any language used by the
6

officers as a disclaimer should be given nominal weight. Instead, this Court should focus
on the aggressive, repetitive nature of these promises, and their subsequent effect in
extracting a confession from Mr. Bunting.
IV. CONCLUSION
Mr. Bunting told the officers he had consumed alcohol the day of the interview. He
told the officers he was scared half to death. There was evidence at the suppressing
hearing he had below average mental capacity. Mr. Bunting was the prototype vulnerable
Defendant. Sergeant Vaughn and Detective Mitchell preyed upon Mr. Bunting's
vulnerability. They profiled him, and used techniques prohibited by Utah law to
overcome his free will and produce a coerced confession.
The State's own version of facts shows conclusive evidence of coercion under
Rettenberger. Given that the Government has the burden of proving the absence of
coercion, it is inconceivable how the State could now possibly meet this burden. This
Court should reverse the trial court's denial of Mr. Bunting on to suppress, and remand
the case for further proceedings.
DATED this 6th day of March, 2002.

Attorney for Appellant
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